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The Educational Resources Information Center (ERIC) is a national
information system operated by the National Institute of Education. ERIC
serves the educational community by disseminating educational research
results and other resource information that can be used i developing more
effective educational programs. '

The ERIC Clearinghouse on Educational Management, one of several
clearinghouses in the system, was established at the University of Oregon in
1966. The Clearinghouse and its companion units process research reports

.and- joumnal artieles for announcement in ERIC’s mdcx and abstract

bulletins, _ . .

Research ‘reports are armounccd in Resources in Education (RIE)
available in many libraries-and by subscnpuon for $42.70 a year from the
United States Government Printing Office, Washington, D.C. 20402. Most
of the documents listed in RIE can be purchased through the ERIC Docu-
ment chroducuon Service, operated by Computer Microfilm International
Corporation.

Journa) articles are announced in Current Index to_[oumals in Educa-
tion. CIJE is also available in many libraries and can be ordered for SG} a
year from Macmillan Information, 216R Brown Strect, Riverside, Ncw_]crsey
08075. Scmlargmal cumulations can be ordered sepurately.

* Besides processing documents and journal articles, the Clearinghouse has

. another major function — information analysis and synthesis. ¥he Clearing- .
“ house prepares bibliographies, literature reviews, state- -of-the:knowledge
~ papers. and other interpretive research studies on topics L. its cduc?'onal

area. . o
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~ Both the Association of California Schecol Administrators
. and-the ERIC Clearinghouse on Educational Management are
pleased to cooperate in producing the Educational Leaders

Digest, a series of reports designed to offer educational leaders
~ essential information on a w1de range of critical concerns in
education. : -

At a time when decisions in educauon must be made on thc
basis of increasingly complex information; the Digest provides
school administrators with concise, readable ~analyses of the
most important trends in schools today, as well as points up the
practical implications of major research ﬁndxngs

By special cooperative arrangement, the series draws on
the extensive research facilities and expertise of the ERIC

Clearinghouse on Educational Management The titles in the

series were planned and developed cooperatively by both
- organizations. Utilizing the resources of the ERIC network,
_the Clear'nghouse is responsible for researching the topics and
preparing the copy for publication by ACSA.

he authors of this report, Dee Schofield and Pierre Dunn,_

were commissioned by the Clearinghcuse as research analysts
and writers. .

-

v

William Cunningham . .. Bhilip K. Piele

Executive Director .ot Direclor.
ACSA o ' ERIC/CEM -
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INTRODUCTION: THE PHILOSOPHICAL RCOTS

@

School adnmlsrrators:of today find theinselves caught
between two warring factions: the. hardn,oses who agree
wholeheartedly with ex-Vice*President Agnew that dlsaplme

_and order ough to be a first pnorty even ahead of curricu-

lum —in the schools of this courtry,” and the “bleeding heart"
liberals who believe that the best education can' never be
achieved in a stringent “law 'n order" environment.

Almost nowhere does this conflict become more heated
than in the controversial area of rights for students. The con-
flict over student rights is = mauifestation of a much broader
(and deeper) conflict within American society as 2 whole. That
the schools have become embroiled in this- -contraversy is an

" inevitable result of the nature of public education in [hls

9

country.

Hind in hand with the uniquely. American ldea of pubhc N

education for everyone (rich or poor) g0 two dlametncally

opposed concepts. Both have their roots deep in Amencan /
history and philosophy, and their i unpact is still’ felt in currem .

attempts to define the rights of students. One, holds that
authority emanates from above, and those. governe by such
authority have litzl¢ or no say "about how that power is 7
exercised. The other holds that authority‘originates solely
within the governed themselves and that tffey alone are able to
determine what govefnmental acuo;ms in their best interests.
This corceptual conflict has plagueﬁ American education (just
cas it has American polmcal/ philosophy) since before the
" Revolution. : v
P : . . _
) Puritan Authoritarianism . - -
The idea ofopublic education, along with the concept of

authoritarian control, orlgmated in the Massachusetts Bay
Colony settled by Puritans in the seventeenth century. The*

Puritan gqvernmental structure reflécted these colonists’ con-

8 ’ -
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of Tezson was to govcm_fnent in which no one person,

or group of per “had supreme authority. Thus, “Those who '

goven?v» dcﬁned functions beyond which they may not go,”
d states. These functions are defined by law; hence,

democracy, as these two theorists conceived it, is government

" by law, not by men. And the Constitution, in conjunctior: with

the courts, exists to resolve conflicts arising over t_l;szexercise of
power. . :

‘Operating under these democratlc premises, }ef’efson out-
lined a_ function of education quite dxfferent from that
espoused by the Purita nstead of a means of control
education was, to cfferson the means of preparing the
pOpulate for assumpuon of governmental responsibility. In his
“Notes on Virginia” (cited in Goldstein), he proposes a system

- of schooling intended “to diffuse knowledge more generally

through the mass of the people.” He outlines a system of
education desighed to pravide the essentials {“reading, writing,
and arithmetic”) for everyone. From these tuition-less schools
the cream of the crop is to be selected for further scheoling,
thus allowing those with more natural ability access to higher

"education. Noticeably absent in Jefferson’s plan is "any

reference to the discipline and rigid control so characteristic of
the Puritan educational system.

The Trend toward Student Rights

Much has changed since these two opposing concepts of .’
education were firsi developéd. According to Naherny and
Rosario, the Puritan view of childrgn as ignorant, eyil, and

. even depraved creatures requiring salvation as much' as their

elders slowly gave way to the Enllghtenmem notion of the child
as pure and innocent until corrupted by man. The impact of
science and technology in the late nineteenth century freed the
child of even this theological significance. The focus of educa-

~ tion shifted from controlling the child’s evil nature or protect--
. ing, his innocence tg a new concern for allowing the chlld to

develop freely, though with adult guidance.
" Despite this shift away from authoritarianism, however,
educational ‘traditions remained more suited'$o the earlier

. - 10 . " ."3
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attitudes. Ladd inotes that “school -law specialists still
cammonly refer tothe regulating of student conduct as ‘pupil
control’.” It is not surprising that the continual widening of the
gap between these ‘educational traditions and the develeping
belief that children need freedom in order to develop asstrong
and effective citizens has created tensions that have erupted
into the conflicts we;are now witnessing.

Nor should it come as any surprise that in response to this
unresolved conflict the courts have stepped into the gap. These
courts were created to act as the guardians of the Constitution,
with its Bill of Rxghts—the very documents Madison and
Jefferson helped to create. Historizally the courts have been
reluctant to interfere. in the day-to-day affairs of governmental
institutions, of which the school sysiem is one of the largest and
most independent. To the extent the courts in recent years have _
intervened in matters=relanncr to student rights.and discipline,
it is in large part because they have observed no other institu-
tions — for ‘example,. leglslanve bodies (especially on the state
level)—takmg aggressive action to safeguard constitutionally
protected liberties..

Because of the greater role played by the courts in the
delmeat'on of student nghts this paper focuses in large part onr
what Hazard terms “court-made” law. The school adminis-
trator today % in a rather awkward situation, as numerous
whiters on this topic have pointed out. He or she must incor-
porate the mandates of the courts into the governmental and’
disciplinary structure of the school, walking a fine line between
mgt);smgly a3sertive conservative and liberal factions in the
community. And above all else, the.administrator must always
consider how best to achxeve the goals of education for students

—how io prepare them for citizenship. .

. i Y- ’
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THE BASIS FOR AUTHORITY:
IN LOCO PARENTIS

1

Nowhere in the area of control of student behayior is the
conflict between authoritarianism and democracy more
_-‘évident than in the controversy over the concept of n loco
parentis: Originating in the days of private tutors hired directly

" by the parent, the concept views the teacher as acting literally .
“in the place of the parent,” having full responsibility for the -
cl\ﬁfd in the parent’s absence. Strengthened by the Puritan
belief that children were inherently evil and had to be forced
into the paths of righteousness with a stern hand, the concept
of in loco parentis passed intact into the-public school system as
part of common law.

Since the paremal role incorporates both constructive and
punitive aspects, it follows under the in loco- parentis concept
‘that school autbont{es are 2lso entrusted w1th both responsi-
bilities. When the administrator acts as “a defender and
supporter’ ‘of the student,” playing “the role of .the child
advocate; there to help the student,” as Nolte describes the
protectwe function in his 1973 paper, few if any students or
parents are likely to object.

But the punishment function is also a part of in loco

parentis, as Reutter points out: “As applied to disciplige the
_inference is that school personnel may establish rules for the
~ educational welfare of the child and the operation of the school
‘and may inflict punishments for disobedience.” It is specifically
against- this broad authority that objections are raised by
student rights advocates.

Nolte's analysis of the dual nature of in lovo parentis raises

what may be thought of as a question of conflict of interest.
How is the school administrator to act as an advocate for the
student while simultaneously investigating, judging, and
punishing that same student in an official capacxty as “in
effect, an agent of the state”?-

A
~
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The fact that public school systerns haﬁyc’/geen created by
state law, and school administraigrs are’ therefore®agents of
government at some level, is one of .the main reasons many
school law. special’sts find the in logo'}aarentz‘s cencept cbsolete,
according to Bolmeier. Indeed, it is partly because the
administrator is “an agent of the state”’ rather than a true
representative of the parents that the courts now exercise such
effective jurisdiction over school affairs.

Bolmei=r notes that in loco parentss became established
under a tutorial system that provided a one-tg-one relationship
between student and educator. With the advent of large -
schools and larger student/teacher ratios, this contact became
less intimate and more formalized. A true parent-to-child
relationship could no longer logically be claimed.

One of the effects of this loss of intimacy and close concern
was recognized by a Vermont court as early as 1859. Kleeman
states that this court noted the possibility for abuse of the
punitive side of the in loco parentus role. The school official has
none of the “instinct of parental affection” that normaily acts
as a curb on intrzfamily discipline, according to this court.

Although some court rulings have reinforced the n loco

"doctrine, even as recently as 1969 (State v. Stein, 456 P.2d 1),

others have sericusly questioned its validity, especially where it
interferes with due process, as Nolte points out. That no
definitive ruling (specifically from the Supreme Court) has
been, or even can be, rendered on this doctrirte indicates that
the tension between authoritarian control and democratic
latitude has yet to be resolved. ‘But if one thing is clear in all
the ambiguity sufrounding the n loco issue, it is that educators
can ro longer fall back on their quasi-parental role in“situa-
tions involving student discipline. -

[

13 ‘
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- Substantive due process guarantees the equal application of
_ the laws and pmtectron from the unreasonable deprivation of N

Y

Direttly counter to the concept of in loco parentss is the

concept of due process of law 'for students. While-'the former -
assumes "that the student must submit unquestronrngly and -

without appeal to’ the dlsc1phne of his or her superiors, the

latter assumes that those superlors may not deprive a student of

“life, hberty, or property” without according him the chance to
answer the charges dgainst him and to plead his case. before
any dnsc:plmary actlot can be taken.

Due process rights:can .be divided into two distinct types

* life, liberty, and property\\Procedural due process provides for

Ry

-

s T

the following of ‘certain required steps before such deprivatiop
can be considered acceptable The history of court recognition

of student rights iscone of the establishment of substantive .
. ~r1ghts first and then a shift in concern to the dehneatlon of
tprocedural nghts o T ‘: :

‘\

s Substantlve nghts

L

’ The big breakthrough for student rlghts--.came in 1954;

* when-the Supreme Court” ‘de‘c'ided Bfown v. ‘Board. of Educa-
‘tion. In addition to calling a ‘halt to racial ségregatlon Brown
-also firmly established federal court _]unsdrctlon in student -

rights cases anid provided the basis for the apphcatron of ‘the

Fourtéenth Amendment guarantee of * ‘equal protection.of the;-.
laws” to students in school as’ welthe\.@lOﬂ dn s

3

general. o N S T
. The Broun decrsron furmshed tremendous inspiration for—
the civil rights movement, creatlng an atmosphere ideal for

student rights-activism. Still; the reluctance of the Supreme’

Court to interfere in school affairs, partly out of respect for the
tra_dxtron of in loco parentts, postponed until 1969 any further.

3
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q@:kool Dzstrzct . A e
e Tinker the Supreme Court dlrectly addressed the area of
" student dlsc1px.ne per se for. the first time, as Reutter notes.
v The “black armband"fcase has received ‘more attention by
N educators and student -rights advocates than has almost any
- other court decision in _recent hlstory Although Mr. Justice

Fortas, in writing the maJortty opinion of the Court, empha- -’
. sized :hat “for almost 50 years” the Supreme Court has upheld -

the First Amendment rights of students,. the "Tinker  case

*presents the issues of the constitutional rights: of students in .

v terms much clearer than previous rulings. “In upholding the
~ studelits’ claim that their freedom of expression -had been
: _fabndged by a school rule barring the wearing of armbands in
protest of the Vietnam war, ‘the Court states the crux of ltS

argument in memorable terms: ' ,
First Amendiment rights, apphed in light of thf special charac;
teristics of-the school environment, are available to teachers
T and students. Tt can hardly be argued that either students or
- teachers shed their constitutional rights to freedom of speech
* or expression at the schoolhouse gate. (393 uU.s. .)03 89 S. Ct

. .. 738,736)

AltSough legttlmately viewed as a mllestone case by student
rights advocates, the Tinker decxston was far from deﬁmttve in
all areas. The Court expllcttly spelled out those areas (such as
“type of clothing” and “hair style or deportment™) to which the
ruling did not refer. The Court "also asserted “the need for
affirming the comprehensive authority of the States and of

.. 'school authorities, consistent with fundamental constitutional
AR .safeguards to prescribe and control conduct in the schools.”

. Despite these_conditions, Tinker made amply clear the

pecesstty of balancmg school authority with student‘s consti-

tutioral rights. Where Brown established that all students had.

_to be treated equally, Tinker added that students-could claim:

the same substantive rights as adults, though the degree of |

-freedomi”they had in exercising those rights was subJect to
" restrictions, dependmg on th¢ circumstances. = . -

. * N . ° to
' : . : . . - . ~
. : N > . ’ - ’ ’

\.I@l}.‘ul U‘.l/ ldllﬂl!ldll\ PIUIJUII.IUIIB il l.llc ‘aica. Ui - auuatauuvc.
That decrston came in kaer v Des Moines Independ
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" .One of the nghts that- kaer did not exphcxtly grant

' ‘students was, the right to procedural due process. This right’

was guaranteed for minors by In re Gault in 1967, at least as
"far as the Juvenlle court system ‘was concerned but Is

" - maintained into ‘the 1970s their 7n loco parentis preroganve to

handle educatlonal disciplinary proceedings as they saw fit.
Still, it was not long before lower courts were applying the
standards outlined in Gault to-other cases in which juveniles
were deprlved of some degree of hberty or property: , e

- Then, in 1975, the Supreme Court made two decisions that
not only guaranteed procedural rights to-students”but also
made school officials liable for damages if those or ¢
constitutional rights were mahcrously or unreasonab!"
The first of these cases was Goss v. Lopez, in whic  uder
“suspended without hearings for less. than ten days .

" 'removal of any references to their suspensions from. their

A

official records. An Ohio statute permlttlng\such suspensxons
wrthout hotice or heanngs was struck down as unconstitutional.

e rroceuuml FUGITES 77 o e e e

N
\

/

/

~In‘the Goss decxston the Court states minimum standards of -

due process ‘that are expressly “designed to create the least
ssible. r.ntcrference with the schools’ admlmstratlve practices. -
Basrcally, ‘the student in- question must-be notified .of the
v charges against him e1then.orakly or in writing and must be
given an early opportunlty to present his side of. the story. As
]ong as the facts are not'in dispute and the proposed suspension
is under ten"days, no more procedure is requrred If the facts
are in doubt or 1f the proposed dlsc1p11ne is \more severe,
carrlag'é of Justlce
The Goss decision tumed in pan on the Court S ﬁndlng that
the students in the case had a rlght to an edlrcatlon ThlS rrght

created by the state laws estabhshlng free pubhc educatlon and

' redumng’ attendance. The students were also found to have a_
“hberty interest’ *fna good reputation; having a suspensron on’
.~ his record could hurt a student s chances for jobs or educatlon
in the future and thus lmut his llberty Both of these 1nterests

. b '
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re protected\ by the Fourteenth "Amendmeént, which requires:
“that.due procgss be followed whenever they are threatened by
. state action. =« , ,
The second 1975 dec1sron was in. Woad v. Strickland. Some
‘students accused of spiking punch at a school function were
“suspended. The Supreme Court unanimously agreed that .a
lower court should investigate whether procedural due process
had been followed, unanimously held that substantwe due
- process ‘had not been denied, and‘by a narrow 5-4 margin -
stated as its most signifi icant ﬁndmg that school officials who
A should reasonably be awaré ‘of students’ constitutional righty -
- and yet fail to observe them are hable for monetary damages. .

~ The Opened Door

The Court has clearly established its belint Tt »do
have nghts .d that school officials m o " as
governmentai representatives expected i incet their-legal
responsibilities professionally.-But can the Court’s decisions in
Tinker, Goss, and. Wood be considered definitive and final?
"+ Hardly. Tinker limited its own- applrcatrons strictly and listed -
~ several areas to be left for future ‘decisions. While both Goss-
‘and Woqd were strengly stated neither was specific emough to-
_ serve as more than a theoretlcal gmdehne to the admmlstrator o
stuck with'a complex practlcal situation. > '
In fact, these Court’ dec1sxmrs may prove in the long run-to
" be more importarit for havin opened the door to the future
. than for having settled anything in themselves. Weckstein
notes .that, Justice Powell’s dissent to the Goss dec1sron.

: although rather alarmist in tone, does a better job’ than_ the
majority opmron of visualizing the possxblhtles for future: liti -
gation that Court recogmtlon of. studentc ri_hts might summon
forth. . R o

For mstance, ‘1f a student can suc” 'rs:uully claim. that a
'suspenslon of two'or three days.impings on his property and
liberty interests enough to require due _rocess, how can other
administrative decisions affecting education be justified.
without similar, due process requirements? Surely academrc
evaluatlon. exclusion from extracurricular actlvmes “involun:

[y
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¥ educatmnal trackmg 11,_
‘ pe'nswnT And how can due process be denied in cases where

~ administeréd, behavior modlfymg orugs are given, student
publications are subject. to prior review, -and students are
"5 .excluded from activities for medical reasons?

®
-~

Goss states that disciplinary action more severe than a ten-
day suspension requires a more formal due process procedure
How are the effects of the administrative actions listed above to
be weighed in the balarice, and what degree of formality will
.cach require? Wood requires school cificials to understand the
.  rights of their stdents. What rights are affected by the actions
~ listed above, and how can they be welghed agamst educatlonal

interests? .
The courts have supplied no simple answers to these v, ;.
tions, but administrators do have some options for actii ... One

" placement "in “special "schools or 'classes, and
it the student as much as a brief sus-

“student records - are. challenged, corporal pumshment is

of these is for officials to:go out of their-way to make sure’

students have every opportunity to be heard before decisions
affectmg therh as md1v1duals are; ‘made. A second option is to

examiné recent rulings on school cases regarding pupils and see .

how the courts have mterpreted student rights. The' next

s chaptenprovndes a brief introduction to this process, outlmmg :

the maJor areas in which nghts are claimed

T - L. .
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The tendcncy 'of the courts to decrde\cases on the basis of )

procedural issues when at all possrble ﬁ‘as led to the fairly

_secure, if somewhat ambrguous due \ process = decisions

described in ‘the previous chapter. On the\ othér hand, this

same tendency has left unanswered the need’ for definitive

rulings on; the extensrveness of other rlgh\ts clanmed by
students. " . -

The First Amendment guarantees freedom of speech and .

_expression, freedom of the’ press, frecaom of relrglon and

freedom of -assembly. The -Fourth Amendme'tt provides
protectron from unreasenable searches and seizures, Student.

records are made accessible by The Famlly Educational Rights -

and- Privacy Act. Title IX of the Education Amendments éf

“1972 forbids sex drscrrmmatron agamst students and employees

- in-all federally assisted programs ir all institutions that receive *

' wearing of i msrgma or emblems would “materially and sub,

) Justrfied in bannmg their wear. The problem of course, is -

- federal money. The questron is not what these rrghts are, but .’

how narrowly the courts will mterpret them and how much
drscretron schools will be allowed to retam B

9 -

~ Firs tAmendment nghts - \ S

The post kaer exprk.ssmn cases (symbol case\s, as\g

Reutter calls them) ha‘ve Been decided gencrall)y on the criteria
stated in kaer Whege the expression of opinion through't ‘the ,.

stantially interfere” with the requirements ' of approprl ate
drscrplme in the operation of the school,” school .officials are;.

determining (and substantlatmg) what matenal and substan- :
tial interference consists of. ‘

The school administnator must use his own Jngment in
“forecastmg drsorder as "Reutter notes: And he must not
_define disorder as “the drscomfort and unpleasanrness that
always accompany an unpopular vrewpomt " as the Court

e T . ..

Rs



O

ERIC

Aruitoxt provided by Eic:

A sxmxlar spht exists in the courts' attitudes toward dres:

and appearance (including hairstyle). While some have over-

turned school - regulations governing student appearance,
others have upheld the school’s efforts 16 prescribe standards
for student. ‘appearance. . In some federal court districts, tourts
have fuled that certain appearance regulauons (such as those
governing length of hair for male students) do indeed mfrmge

- on freedom of expreséion.. In others, the quality of expression

possible in styles of hair or dress has been considered msuf
ficient to warrant constitutional protection. "
Since 1968, a number of court cases dealing with students’

" rights to free expression through pubhcatlons have arisen, .

That school ‘authorities can control the.“time, place. and
mhanner” of student publlcatlons has been well-established
(Grayned v. City of Rockford, 1972). But such control. must
not be “deceptively’ used as-a gulse for restricting productlon';

~and. dxsmbutlon of literature deemed undesirable by school‘

authorities,” accordmg to Reutter. :
The Court of Appeals Seventh Circuit, haq ruled ina
decision since mooted by the Supreme Cougt; that student-

_ pubhshed criticism of the school admiinistration found offcn-' .
" sive by school officials-is ‘not -grounds for- expulsmn of the

students responsxble for the criticism. This court used the
Tinker criterion of “disruption” in reaching its decision, ruling.

' that the materlal in'question had not dlsrupted the educatxonal a

process in the school. As with criticism of the school admlms-‘
tration, the courts have generaily held that other controversial -

" issues dealt with in student. publications (including.student

rights). dre . permnssnble as long as the studems follow the-'
school'’s requirements for distribution. . P
*‘Obscenity and vulgamy" in student publlcatlons is not so.
clear-ciat an issue, as Reutter points out /’Although “school
authontles can ban obscene materials from schnol premxses

7
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t‘comfort ‘and “disorder,” and the court decrsxons since kaer

.. indicate the difficulty in definmg this line. Reutter’ ‘points out
‘that some ° symbo] cases” have supported the students’ posi-
tion, while others uphold the school's.
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een frowned on by the courts.

The question of "pnor restraint” of student pubhcauons is
also undétided, with some districts holdmg that such restraint
s 'permissible under certain restrictions, and others viewing it
as an infringement on the exercise of First Amendment rlghts
This ambiguity is reflected in school policies governing
administration review of student publications, according to

“Kleeman. He states that while “the majonty of school adminis-

trators disclaim requiring ‘prior review’ of student pubhca-
tions,” they acknowledge “that faculty advnbers frequently do
preview student publishing efforts.”

St s armendment Tight of fresde of rehgxon.(or
from. as the case may be) is fairiy well establisned for students,
as Kleeman notes. The 1963 Supreme Court degision banning

prescribed prayer in the public schools has withstood attempts

"~ by Congrss and some state legislatures to_réinstate school

1

ey

e

prayer. . o :
The use of religious grounds 25 a reason for exclusion of
children from some classes or medical requxrements at the
request of .parents has had less success. In general,’the courts
have stated that unless the child is old enough to fully under-
'stand the mearing and sngmﬁcance of his own religious con-

 victions, the interest of the state n havmg an informed and

healthy - citizenry . outweighs the parents’ mterests in fres
exercise of their beliefs. ' s

Freedom of assembly can easily be governed by thé criteria
'sét. down in Tinker, according to Kleeman. Student meetings
should not dlsrupt ‘the 'regular school schediile and should
conform to restrictions on the use of achool facilities and the -
school name. :

a

Search and Selzurc '

a

~ While students can claim: frecdom from “urreasonable
searchés and seizures,” what courts c\onsmier unreasoriable for

" adults they may find’ perfectly acceptable for students in

school. Kleeman notes that the ‘area covered by the Fourth

i !

T

‘the suppressxon \of material du€ to the “earthiness” of the
“ language or the. ﬁi.uranve use of expressions coarsely de..crlb
,,'fvmg sexual acts has



f_Amendme}\t is "at lt-ast one where vestxges of the docmne of m'
“loco parentss still survive.” The courts, conceding to educators -

far broader discretion‘in conducting warrantless searches than -

- they concede tb the police, may accept as adequate the consent

2

of educators to a police search of a locker despite a student s
okjections. Student lockers and desks are often considered zs
school property provided for student use and subject to 1nspe¢.--
tion by school officials much more readily than are the
students’ persons, purses, automobiles, or other private effects.

_weve  2chel officials should exercise caution in their
scarches of si.uents’ lockers and desks, Kleeman warns. ‘He

~ advises that the prmcxpal not the teacher, should conduct the

" search, and that che st\udent should be notified j just prior to the

search so that he may be present while it is conducted. The
presence of a vhird party as witness is also advisable, accordlng
to Kleeman ) ¢

Student Records .

.The rights f students to"examine and challenge  their

" official records -:nd to limit the access of others to them have

O
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not been estabhal‘t'.d by the courts but by an act of Congress
Recent amendments to this Family Educational Rights and

N Privacy Act, krown more familiarly as the Buckley ‘Amend-
" ment, protect the confidentiality of those placing personal .

recommerndations, medical statements, and’ similar documents
in the record. T he private records of an educator are not
required to be opened as long as they are for the educator’s’
own use and ot gathered as part of a systematxqcollectlon of
data. ThlS recently won right of students and their parents has

“made record-keeping ‘more difficult, but it also promotes

gxeater objectivity and helps protect both the student and the

"schonl ‘from the consequences of what could turn out 0" be

serious mistakes.
Equali Treatment for the Handicapped -

Much attention has been given recently to the right of .
handxcapped and’ cxceptronal children to an education.. Two ™
coeurt decxsxons have extended the. reasomng used in Brown v.

15
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Board ‘of Education, to apply it to exceptional and handi-
capped students. In Pennsylvania’ Association for Ritarded
Children v. Commonwealth of Pennsylvania ¢
" Mills v. Board of Education of the District of Coi. 3
“the courts confirmed that all children, regardiess ¢. nu i
cap, ‘are entitled to a regular public school education or to
adequate alternate eéducational servxces suited to their needs
according to Olfson.

Not only is it frequently difficult for the publlc ‘school
systemn to accommodate handicapped and exceptional children~
because of the added financial burden, but special private
schools for these children are also obviously affected by “main-.
- streaming.” Regardless of ' .the ~ difficulties,  the  courts,

accordlng to” Turnbulil, have increasingly ruled that .public
"~ instruction is preferable to private instruction, and that. “chil-
- dren with specnal problems benefit from contact with ‘normal’
children.” The “right” of all children to- public educatian
seems to be 1ncreasnngly well established. . ot

) "W WL

. Equahtyofthe Sexes

Followmg a.rapid increase ih the number of. court cases on . .,
the subject, discrimination on the basxs of sex has’ been forbid- :
- den by Title IX. In’ federally funded institutions; students of

either sr;x must be permltted to enroll in all cldsses. Counselirig
“and testmg materials:and behavior and dress codessmust be the
same for both sexes. Athletic opportunmes must be identical,”
- thomgn the regulations do not- reqmre equal expenditures.
_The rules also state that ptegnancy is not a valid reason for
excludlng students from arly school, class, or activity unless the
student or'her dootor/r?:quests the exclusion.

3 *
S




PRACTICAL ASPECTS OF RIGHTS - \
AND DISCIPLINE . . o\

n - - ) 3 \\

- i 4
. - \

The courts and the legislatures -have established and ate
_continuing to establxsh a much more impressive set of rlghts for
students and- ‘of restrictions and regulations for educators tha
has evei‘ t before been the case. At times it must seem incredible

,that_ educators are seriously expected to fulfill all the new\
requirements continue to maintain discipline in spite of these \
"requirements, and still find time to do the job of educating the ‘\\i'

_\students. The decision in Wood even makes it necessary for the |
educator contemplating disciplinary measures to keep abreast
of recent court decisions! - - :

On the other hand, educators may find some solace in the
fact that the courts no longer look upon.them as s glorified baby-
sitters™ respons:ble( iny for keepmg children Off the streets.
Court recognition of student rights and the growing freedom, -

. dependence. and personal responslblhty those nghts 1mply
' ’1nd1cate a developing respect for young people ~New respect

must be granted ‘also to those’ socnety recognizes as profes--

s1onally capablé of guldlng these young people’s education.  ©

But, as educators have discovered, emancxpated students

.= distrust the authority'that once held them down = the respect
teachers deserve must be earned. Working with students in ,
their search. for 1ndependence rather than acting as their.
antagonlsts is necessary if they are to be convinced that the
.democracy that gave ‘them their rights is tl‘?y effective.

‘.

_ The V\mtten Code

. ‘Of course it is easy to saiy work w1th students " How.does

'one go about it? Probably the most important step is to estab- ~ -
“lish a wrltten code. This code should list and explam not only
the limitations on student behavior but also the’ recognized
rights of students #nd the required procedures that the school -

- ‘must follow when ‘disciplining students for violations. Ideally, -

a
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virstu;d:}ta\fh{ml g‘be aware of the reasons why they have the

S s they enf y and should be aware of the reasoris for the
/gles restrictin, thclr behavior as well. R

If students artrcrpate in establishing the rules by offermg
suggestlons and voting on the resulrmg codg, the rules’ effec-.
tiveness can be|even greater. It is one thing for a student to

defy the admlmstratlon with his fellows lending moral support,
and it is quite another for that student to defy the expressed ,

desu‘es of his og,-n peers. :
/ Apple and; {Brady recommend as an excellent example the°

bnll of studentP rights currently in use in Madison,- Wisconsin,
“and include a'copy as an appendix to their chapter on ' student

. rights. While' this bill of nghts does not state the reasons for the

. rights, it clearly lists the major rights in the areas of speech,
press, use of school facilities, conduct and appearance politi-
cal actrva personal counseling, and even the right to a
.. .quality educatlon It is also_precise about the procedures all-

parties } qust follow when nghts or rules are challenged.

' Agple and Brady also suggest a number of school policies
that s€an ,hcrease the effectiveness of the- code All students

shodld réceive copies of the document and be taught the rights

9éd rules. School personnel should also be informed of their

. /'responsibilitjes to the students and of the possrble consequences

/. of their failure to meet those responsibilities. Teacher training

“  institutions share somie, of the burden for achlevmg thls goal.

ApPle and Brady.believe.that eéducators should look on the

controversy generated by honest comimunicagien with students

. on these and other issues “as, signs, of " a, ]z:nand educative

) mtlleu ‘In’ fact, “it may well be that the educatlonal expen-

" “énce of students engaging in the dispute with others over- rights

and obligations is . . . more 1mportant than the granting of the
specific rights themselves '

- Suspensnom ExpulSIOn, and. Corporal Punlshment

S Desplte all attempts to maintain order through cooperatlon
with students, however, some serious. disruptions will still .
-oceur, and dlscrplmary measures will have to be taken. Sus-
penslon expulslon and corporal pumshment remain the

RN



miAJor“techniques: avallapiC (o cuutawuss savew, e v

“behavior.-problems. 'As Wc’x/ have seen, though, the use of the
firss.two of these methods/must meet stricter standards of due

" process thgmfé:_cis'tcd beforé the Goss and Wood decisions.

On the other hand, one area of student discipline in which
in loco parentis still reigns supreme. is the area of corporal -
punishment. Divoky points out that although physical punish: -
ment of prisoners and mental hospital patients is outlawed, -
violence against studentEs still sanctioned. She notes that this .
inconsistency is,}_"partly{ the result of the continued public

. supyort for corporal puhishment in the schools, .although the
_public does not approve of such punishment in other state
institutions. Pointing out that few states have outlawed it,

" _ Divoky states that sevc{éral “have-enacted laws which expressly
permit its- use.” Thus far, the -courts have failed to rule

. » “decisjvély on the use of physical punishment in the schools

although in sorne ‘cases its application by school officials was

upheld. © T L .

In their,1972 ACLU report, Reitman, Follmann, and Ladd
quite vividly, summariie case studies of abuse of children by,
gcachcfs and ‘administrators. using physical punishment as-a
disciplinary measure. In some cases, students ended-up in
hospitals for treatment of injuries- incurred when school offi-
¢ials-applied such punishinent. The ACLU report emphasizes
that corporal punishment is not effective as 3 means of altering

131

¢

" student behavior and, indeed, can operate to aggravate certain

behavior problems rather than to eliminaté them.: As their, -
_ report concludes, S o Yy
. _ Theuse of physical'violence on school children is an affront to _
; " democratic values and: a constitutional inffingcmcm of indi- ~ .
> _. vidual rights. It is a degrading, dehumanizing. and countet-

" productive approach to. the maintenance of discipline in.the )
| = classroom .and should be outlawed from edugational institu-
tons. .. . -
Tt seems$ unlikely, however, that the law wil change .in_the
.~. immediatefuturé to define corporal punishrent of students as -

o Meruel arid unusual.” ¢ . g e
" ' Carter argues that none of the traditional disciplinary tech-

. .o . . "
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niques ‘has proved truly eftective in’ all cases,” He states’ that; -
"educatorf: can ‘begin ‘reeducating society to the fact that -
“'responsibility is developed by disciplining 'students through
: expeqcnck:s whlch enable them to see and understand the
loglcal consequcnces .of their behavior.” He ‘goes on to list a . .
number of inschool discipline programis that have proved
v1ablc “behavior modification counselor sessions, peer
. counseling,. alternative schools the contract systcm and
" planned-learning experiences.” * - '
Flexibility on the part of school admmlstrators is of prime
~ importance to the success of a discipline | program, accordmg to
Carter. Pnnmpals set the tone of their schools and are respon- -
sible for seeing that dlsmplmary techniques evolve with the
school's and the students’ changmg needs. The admnmstrator
should treat each case as'unique and seek to determine. with
_ the student the reasons for his behavior and possible methods
. for i rmprovmg it. Such procedure will help to make sure the
dxscxplmc is. effectively addressed to causes rather than
~symptoms and can also-encourage the :student to see the .
cducator asa posmve rather than a negative force in his life.
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In view of the ambiguity that still surrounds the definition
‘of student rights, the school administrator’s position is not an
~ env1able one. While striving “to let the punishment fit the

crime,” he must take care not to deprive-students of their -

‘'rights, even though the law is far from clear in many areas as to

just what those rights are. And, as suggested at the first of-this
paper, hard and fast definitions are not likely to be lmmedl-

“ately (if, indeed, ever) forthcoming.

The writers in' the area of student ‘rights and student

discipline concentrate;, not at all surpns:ngly, on the fine and
" much toe fiizzy line between student rights and school preroga-:, "

tives, as the courts have drawn it. In spite of extremely careful

‘'shading, the line rem2ins remarkably hard to hold in focus. It

wwists and turns, diver, - ffom its expected path, and some-
times even appears in twc | 'aces at once. It deserves close and
careful scrutiny, yet this very examination discloses that even

s apparently salid portions of the line may be mere shadows.

Unfortunately, this close attention. to detail may be
preventing most writers from’ grasping the meaning of the

~conflict as.a whole. The issues at stake in the controversy over
_ student rights are issués at:stake in the society-at-large. And -
_insofar as education has been’ tradi_tionally, regarded as the ~

vehicle (and even the initiator) of Social change, the way in
which these issues are approached by the schools can have

either a positive or negative effect on the whole of American "

society. If'no absclute resolution is available, at least the issues
themselves can be artitulately and mtelhgently deﬂned by
educators and ‘students. -

Perhaps the vitality of our pamcular form of govemment
and. national philosophy lies in the continued, articulated

tension between authoritarianism and democracy,‘control and

freedom,’ msmunon and individual. If such is the case, then

tant means of achlevmg balance between these opposites.

.the schools can become (and perhaps already are) an lmpor- o
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